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Title IX of the Education Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participation
in, be denied the benefits oi, or be subjected to discrimination under any education
program or activity receiving Federal financial assistance.”



Section 106.30: Sexual Harassn}aent

Sexual harassment means conduct on the basis of sex th 0
more of the following: ’

IES ONne or

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’s participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’'s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34
U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).




AND... Only Covered, 1§

Place of Conduct Required ldentity

* On campus OR » Complainant

+ Campus Program, Q§ participating/attempting
Activity, Building, AND to participate in Program
» In the United S& or Activity, AND
» Control over Respondent

A



Procedural Requirements for Inv&gigations

Notice to both parties

Written notification of
meetings, etc., and
sufficient time to prep-.re )

3

Equal opportunity tc

. An advisor of choice
present evic.o . 2

Opportunity to review all
evidence, and 10 days to
submit a written response
to the evidence prior to
completion of the report

Report summarizing
relevant evidence and 10
day review of report prior

to hearing
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Procedural Requirements for Hearings

Must be live, but can be conducted remotely

Cannot compel participation of parties or witnesses

Standard of proof used may be preponderance of the ~vidence or clear and convincing; standard must be
the same for student and employee matters

Cross examination must be permitted and :nu st he conducted by advisor of choice or provided by the
institution

Decision maker determines relevar.zy ot questions and evidence offered

Written decision must be issu :d that includes finding and sanction
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Section 106.45(b)(1)(iii) 006

N
‘ I
The grievance process must require tixo Iny
individual designated by the recipicnt as Title IX

Coordinator, investigator, decisic7 1iaker, or
facilitator of informal reso!" it'o,~ not to have a
conflict of interest or bias

1. For or against com@%ts or respondents generally, or

2. An individual@ ant or respondent
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Section 106.45(b)(1)(iii)

Title IX Coordinator, investigator, decision maker, or facilitator
of informal resolution must receive training on...how to serve

impartially, including avoiding prejudgment of the facts at issue,
conflict of interest, and bias. This training material may not rely

on sex stereotypes and must promote impartial investigations
and adjudications of formal complaints of sexual harassment.




Hearing Technology: Requirements and
Considerations Q‘b

*

If hearings cannot be in person, or if sTi1exne chooses to participate
remotely, must have a remote particip.nion platform available.

All hearings must be recorded.

Participarits must be able to The parties with the decision maker(s)
comiiiunicate during the hearing The parties with their advisors
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Purpose of the Hearing
N
2O

\

Review and Make Find] $® Determine Determine

Assess of Fact @ Responsibility/ Sanction and

Evidence 6 Findings of Remedy
Responsibility

N\
o
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Evaluating the Evidence

Is it relevant?

Evidence is relevant if it has a tendency to make a material fact mQI ss likely to be true.

A 4

Is it authentic?
Is the item what it purp @.“-‘

Is it reliable?
ap/You trust it or rely on it?

A 4

What weight, if any, should it be given?
\_/ Weight is determined by the finder of fact!
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Trauma-
informed
practices
provide
tools/techniques

for engaging
with the
Complainant,
Respondent,
and Witnesses.

Approach to Clarification
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Q
O
Who are the participaﬁp@at the hearing?
.QQK
&

o
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The Participants

An individual who is alleged to be
the victim of conduct that cou‘IdA
constitute sexual harassme

O
2

Q\

%dividual who has been

ported to be the perpetrator of
conduct that could constitute
sexual harassment.




The Participants
The Investigator

- Can present a summary of the
final investigation report, including items
that are contested and those that are not;

- Submits to questioning by @
the Decisionmaker(s) and the partiesQ

(through their Advisors). @

- Can be present during the entige Mearing
process, but not during delipdragions.

- Questions about their o ns

on credibility, reco d findings,

or determinationsiareprohibited. If

such information is ifitroduced, the Chair
will direct that it be disregarded.







Can be anyone, including a lawyer, a
parent, a friend, and a witness

No particular training or experience
required (institutionally appointed advisors
should be trained)

Can accompany their advisees at all
meetings, interviews, and the hearing

Advisors should help the Parties prepare
for each meeting and are expected to (@

advise ethically, with integrity, and in g
faith ‘\
May not speak on behalf of th ir%!ee or
otherwise participate, except &tt e
advisor will conduct cross %\ nation at
the hearing. @

Advisors are exp advise their

ey
advisees without © oting proceedings

The Participants
(\6 Advisors

O
N
6\\>




The Participants
Advisors: Prohibited
Behavior

An Advisor who oversteps their
role as defined by the policy
should be warned once. If the ‘
Advisor continues to disrupt or @
otherwise fails to respect the _* \J&
limits of the Advisor role, th
meeting may be ended, of\other
appropriate measures
implemented. Subse %Iy, the
Title IX Coordin Q the
ability determi w to address
the Advisor's non-compliance
and future role.




The Participants

The Hearing
Facilitator/Coordinator

» Manages the recording,
witness logistics, party
logistics, curation of .
documents, separation

of the parties, and othe
administrative elem
of the hearing pro€e

> Non-Voting (b‘
@quired

» Optional, n
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The Participants
The Decision Maker

> One person k
> Questions the parties and witnesses at 6

the hearing
Determines responsibility é

- . * -
Determines sanction, where a ate
Answers all procedural questiofis

Makes rulings regardncy of evidence,

YV V VY V

guestions posed duri SS examination

Maintains deco@
Prepares the wi deliberation statement

> Assists in preparing the Notice of Outcome

vV VY




N o
Pre-Hearing T%@? Y
Hearing Ch alr commnii

o’
00°° -
L]

00°° oo,
What should be done in e of the hearing o° v 0 TS

&
03 © B E

X
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What do you typically ss at a pre-
hearing méeting?
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Pre-Hearing Meetings,

* Format

Roles of the parties . A@
Participation \
Decorum E

* Impact of not folloy
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Review evidence and report
Review applicable policy and procedure@

Preliminary analysis of the evid

v Determine areas forf%t}@loratlon

Develop questiorﬁ)fy ur own
Maker

Antmz‘@ party’s questions

vene a pre-hearing meeting

Decision

@Qntlupate challenges or issues

Prepare the script
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Common

Areas of
Exploration

Inconsistencies?






RN
N
What is the order qi;gﬁ&edings at a
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Order of the Proceedings

01

Introductions
and instructions
by the Chair;
Opening
Statements

Presentation by ’ 1'resentation of Closing
Investigator ‘ .aformation and Statements
questioning of
the parties and
witnesses

05

Deliberation &
Determination
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Opening Statements

Optional: Not required by the regulations; institution may choose to allow.

2 Q
® Prior to questioning beginning } Directed to the Decision Maker and
the hearing, each party may 5 en only the Decision Maker.

the opportunity to make an ning Both parties should give opening
statement. : : :

statement before either is questioned.
like to

points the party
highlight.

Intended to be a bri mary of the , . .
Typically, the complainant goes first.




Opening Introductions and
Instructions by the Chair Q‘b
,‘&\O
The institution may have a script for this \0
portion of the proceedings, and it shou%O

" craND RIVER

/B soLuTiON
RSN

be used.

Introduction of the participants. é
Overview of the procedures. .

Overall goal: manage expec«%&\s.
Be prepared to answer q&s ons.

o
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Presentation of
Information




Presentation of Information &
Questioning of the Parties . OQ

01

The Hearing

Panel will
question
Complainant
first

02

Cross
examination
of
Complainant
will occur next

03

FOllowW A\ Y
the F.~gr' no
P el

The Hearing
Panel will
question
Respondent
second

05

Cross
examination
oli
Respondent
will occur next

06

Follow up by

the Hearing

Panel
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Questioning of the Witnhess
8 ol

01 ) C3 0z

The Chair will The Hearing Panei Advisor cross- Follow up by the
determine the order will question fi: st examination will Hearing Panel

of questioning of occur next

witnesses (suggested:
Complainant’s
advisor followed by
Respondent’s
advisor)
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Closing Statements

Prior to the conclusion of the hearing, each party rnay have
the opportunity to make a closing statement.

2 Q
Prior to the conclusion of the h Directed to the Decision Maker and
each party will have the oppartumity to only the Decision Maker .
make a closing statement. 6

information or evidence.
e to

Intended to be a bri%% ary of the Not time to introduce new

points the party
highlight.




—
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General Questioning Guidelines™ .




The Hearing Panel or the
advisor will remain seated
during questioning

:: Format of
:: Questioning :

Questions will be posed
orally

-:lIll-l-
[N

@Q Questions must be
@‘ relevant




Q
O
What constitutes a r%&/a nt question?

Y
. Q@
\
6?‘

o
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What constitutes a relevant qjééstion?

The Department

. . See, e.g., Federal Rule of Evidence 401 Test for
declines to define

Relevant Evidence:

“relevant”,

indicati ng that term (“Evidence is relevant if: R
17 * (a) it has any tendency to make a fact more or less
. should be . 6 probable than it would be without the evidence; and
Inte 'p reted usi ng « (b) the fact is of consequence in determining the
» . action.” y,

[its] plain and [
ordinary meaning.”
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When is eviden@qaevant‘?

o
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When is evidence relevant? S
ﬁ\
O

Logical connection between the evidence & g TR
and facts at issue e _ 3

Assists in coming to the conclusion - it is r‘
“of consequence” é \ \( ele\jont

Tends to make a fact more or less

probable than it would be without that
evidence




S
O

N
What are examples o levant or
impermissible stions?

. Q@‘
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Information
protected by an
un-waived legal

privilege

Unduly
repetitious or
duplicative
questions

Medical treatment
and care

Information that
otherwise
irrelevant

omplaimnants

prior sexua!

history, with
limited

iivv, SOLUTIONS
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When Questioning....

Explore a re
add|t|

inf n or clarity
m& ed.

Take your time. Be

A
down aroad that yo“ Pl houghtful. Take breaks
hadn't conS|dered , ,
if you need it.

anticipated
GRAND RIVER
%, SOLUTIONS

Fii
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Listen to the
answers.

Be efficient. @

Be prepared to go




Foundational Questions to AIW@JS

Consider Asking

Were you
interviewed?

Q

Did the notes reflect
your recollection at
the time?

Did you ser. the
interview notes?

As you sit here
today, has anything
changed?

Did you speak with
any one about your
testimony today
prior to this hearing?

L'id you review your
notes before coming
to this hearing?




“| Common Areas of Where
Additional Information i

Credibility

Timelines

ty or

eded

Inconsistencies

Details about the
alleged
misconduct

Ferty rciated to
ch > 2lements of

A the alleged policy

1

violation

Relevancy of
Certain Items of
Evidence

Factual Basis for
Opinions




Questioning to Assess Reliabi
g lanity

Inherent plausinility

Lesic

L)

\

Corroboration

Ctiner indicia of reliability

iitve, SOLUTIONS



Questioning to Assess @:&Ilblllty

No formula opportunity to V|e

exists, but ability to rec

consider motlveeh, ate

asking pla®luty

guestions (bc‘ Istency

about the ‘ haracter, background, experience, and training
following: 6 coaching



Credibility Versus Reliability (\c“’

Reliablity

* | can trust the consistency of the person’s accou ,“. (heir truth.
* It is probably true and | can rely on it. %

Credibility

. N -
* | trust their account based o \o e and reliability.

* They are honest and belieyab
* It might not be true, bu %worthy of belief.
* It is convincingly tr é

* The Wltness® nd speaking their real truth.

..... " GRAND RIVER
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Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?




(\

HAVE OTHERS ARE THERE

GINALS FROM REVIEW AND OTHER RECORDS

THE SOURCE COMMENT ON THAT WOULD
AUTHENTICITY CORROBORATE?

QUESTION THE
PERSON

EVIDENCE l

OFFERED



X
What are examples o e "hard"
guestions ou?

@‘
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What are
the “Hard"”
Questions




How to
Ask the
Hard

Questions
Y

X

r

\

Lay a foundation for the qé@ngs
*

 Explain why you are a it
 Share the evidepreg\that you are asking

about, or thai re seeking a
responsito

ate and mindful in your
@ons

_/

« Can you tell me what you were thinking

* Help me understand what you were

* Are you able to tell me more about...

when....

feeling when...
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